
	  

	  

	  

	  

University Senate	  
CHARGE	  

Date:	   September	  28,	  2011	  
To:	   Vincent	  Novara	  

Chair,	  Equity,	  Diversity,	  and	  Inclusion	  (EDI)	  Committee	  
From:	   Eric	  Kasischke	  

Chair,	  University	  Senate	  	  
Subject:	   Proposal	  to	  Retain	  “Clear	  and	  Convincing	  Evidence”	  as	  the	  Evidentiary	  

Standard	  in	  Sexual	  Harassment	  Cases	  
Senate	  Document	  #:	   11-‐12-‐09	  
Deadline:	  	   March	  30,	  2012	  

	  
The Senate Executive Committee (SEC) requests that the Equity, Diversity, and Inclusion 
(EDI) Committee review the attached “Proposal to Retain ‘Clear and Convincing 
Evidence’ as the Evidentiary Standard in Sexual Harassment Cases” and make 
recommendations on whether the University of Maryland Policy and Procedures on 
Sexual Harassment (VI-1.20(A) should be revised. 

The University’s sexual harassment policy defines which acts constitute sexual 
harassment and outlines procedures for filing a complaint. However, the procedures by 
which these cases are evaluated might be more clearly defined. The SEC requests that 
the EDI Committee review the proposal and advise whether the current policy should be 
revised to include information about the evidentiary standard and review process. 

Specifically, we ask that you: 

1. Consult with the proposer to discuss his specific concerns about the current process. 

2. Review similar sexual harassment policies at our peer institutions. 

3. Consult with the University’s Office of Legal Affairs. 

4. Consult with the Senate’s Student Conduct Committee on the impact that any 
changes to the existing policy may have on the Code of Student Conduct. 

5. If appropriate, recommend how evidentiary procedures could be implemented in the 
current policy. 
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We ask that you submit your report and recommendations to the Senate Office no later 
than March 30, 2012.  If you have questions or need assistance, please contact Reka 
Montfort in the Senate Office, extension 5-5804.  



	  

	  

University Senate	  
PROPOSAL	  FORM	  

Name:	   John	  A.	  Tossell	  
Date:	   Sept.	  6,	  2011	  
Title	  of	  Proposal:	   Proposal	  to	  Retain	  “Clear	  and	  convincing	  evidence”	  as	  the	  evidentiary	  

standard	  in	  sexual	  harassment	  cases	  
Phone	  Number:	   301	  346	  2750	   	  
Email	  Address:	   tossell@umd.edu	  
Campus	  Address:	   Chemistry,	  Bldg.	  091,	  1102A	  
Unit/Department/College:	  	   Chemistry	  and	  Biochemistry,	  CMNS	  
Constituency	  (faculty,	  staff,	  
undergraduate,	  graduate):	  

Faculty	  (emeritus)	  

	   	  
Description	  of	  
issue/concern/policy	  in	  question:	  
	  

In	  April	  2011	  the	  Office	  of	  Civil	  Rights	  (OCR)	  of	  the	  Dept.	  of	  Education	  
wrote	  a	  “Dear	  Colleague”	  letter	  to	  universities	  charging	  them	  to	  
change	  the	  evidentiary	  standard	  for	  guilt	  in	  sexual	  harassment	  cases	  
form	  “clear	  and	  convincing	  evidence”	  to	  the	  much	  weaker	  
“preponderance	  of	  the	  evidence”.	  	  The	  AAUP	  has	  strongly	  opposed	  
this	  change	  in	  two	  letters	  to	  OCR,	  stating	  that	  this	  change	  would	  
violate	  due	  process	  and	  weaken	  academic	  freedom	  for	  faculty	  and	  
students.	  	  In	  effect	  it	  would	  substitute	  the	  weak	  standard	  used	  in	  civil	  
cases	  where	  mostly	  money	  changes	  hands	  for	  the	  stronger	  standards	  
using	  in	  criminal	  trials.	  	  Since	  penalties	  for	  sexual	  harassment	  
convictions	  can	  include	  loss	  of	  tenure	  and	  termination	  of	  
employment	  the	  higher	  evidentiary	  standard	  should	  be	  used.	  
	  
	  

Description	  of	  action/changes	  
you	  would	  like	  to	  see	  
implemented	  and	  why:	  

	  

So	  far	  as	  I	  can	  tell,	  the	  evidentiary	  standard	  used	  in	  sexual	  
harassment	  cases	  is	  never	  precisely	  stated	  in	  University	  documents.	  It	  
is	  noted	  in	  the	  University	  of	  Maryland	  Policy	  and	  Procedures	  on	  
Sexual	  Harassment	  (VI-‐1.20(A))	  part	  B.	  Procedures	  that	  “The	  Campus	  
is	  committed	  to	  protecting	  the	  rights	  of	  the	  alleged	  offender	  as	  well	  
as	  the	  offended”.	  	  It	  is	  also	  stated	  in	  the	  Human	  Relations	  Code	  
Article	  III	  Paragraph	  L	  that	  “The	  burden	  of	  proof	  rests	  with	  the	  
complainant”.	  	  This	  seems	  to	  me	  to	  suggest	  a	  burden	  of	  proof	  of	  the	  
“clear	  and	  convincing	  evidence”	  variety.	  	  I	  would	  like	  to	  see	  it	  stated	  
explicitly	  that	  in	  sexual	  harassment	  cases	  the	  “clear	  and	  convincing”	  
evidence	  standard	  should	  be	  used.	  
	  



	  
	  
	  
	  

Suggestions	  for	  how	  your	  
proposal	  could	  be	  put	  into	  
practice:	  

Such	  changes	  could	  simply	  be	  announced	  and	  placed	  in	  the	  Polcy	  and	  
Procedures	  documents	  available	  online.	  	  No	  new	  personnel	  would	  
need	  to	  be	  established.	  
	  
	  
	  
	  

Additional	  Information:	   Reasonable	  people	  may	  well	  disagree	  with	  my	  desire	  to	  retain	  the	  
old,	  stronger	  evidentiary	  standard.	  	  The	  probable	  result	  of	  retaining	  
the	  stronger	  standard	  is	  that	  some	  people	  who	  are	  really	  guilty	  will	  
be	  found	  not	  guilty.	  	  The	  probable	  result	  of	  using	  a	  weaker	  standard	  
is	  that	  some	  people	  who	  are	  actually	  innocent	  will	  be	  found	  guilty.	  	  
As	  I	  understand	  American	  justice,	  people	  are	  presumed	  innocent	  
until	  proven	  guilty,	  not	  the	  reverse.	  	  I	  believe	  that	  the	  University	  
should	  adhere	  to	  standard	  American	  justice	  standards.	  	  	  Surely	  there	  
is	  a	  better	  way	  to	  deal	  with	  sexual	  harassment	  than	  simply	  making	  it	  
easier	  to	  convict	  after	  the	  infraction	  is	  committed.	  	  
Attached	  is	  the	  second	  AAUP	  letter	  to	  OCR.	  
	  
	  

	  
Please	  send	  your	  completed	  form	  and	  any	  supporting	  documents	  to	  senate-‐admin@umd.edu	  

or	  University	  of	  Maryland	  Senate	  Office,	  1100	  Marie	  Mount	  Hall,	  
College	  Park,	  MD	  20742-‐7541.	  	  Thank	  you!	  






