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3.	
  To	
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Statement	
  of	
  Issue:	
   The	
  EDI	
  Committee	
  was	
  charged	
  by	
  the	
  Senate	
  Executive	
  Committee	
  (SEC)	
  

on	
  September	
  28,	
  2011,	
  with	
  reviewing	
  a	
  proposal	
  submitted	
  by	
  an	
  
Emeritus	
  Professor.	
  	
  The	
  proposal	
  requested	
  that	
  it	
  be	
  explicitly	
  stated	
  
that	
  the	
  “clear	
  and	
  convincing”	
  standard	
  of	
  evidence	
  will	
  be	
  used	
  for	
  cases	
  
of	
  alleged	
  sexual	
  harassment.	
  The	
  EDI	
  Committee	
  was	
  asked	
  to	
  advise	
  on	
  
whether	
  the	
  University’s	
  sexual	
  harassment	
  policy	
  should	
  be	
  revised	
  to	
  
include	
  information	
  about	
  the	
  evidentiary	
  standard	
  and	
  review	
  process.	
  	
  	
  

Relevant	
  Policy	
  #	
  &	
  URL:	
   http://president.umd.edu/policies/vi120a.html	
  

Recommendation:	
   The	
  EDI	
  Committee	
  recommends	
  that	
  no	
  changes	
  regarding	
  evidentiary	
  
standards	
  be	
  made	
  to	
  the	
  VI-­‐1.20(A)	
  University	
  of	
  Maryland	
  Policy	
  and	
  
Procedures	
  on	
  Sexual	
  Harassment	
  at	
  this	
  time.	
  

Committee	
  Work:	
   The	
  EDI	
  Committee	
  met	
  with	
  the	
  proposer	
  on	
  November	
  14,	
  2011,	
  to	
  
discuss	
  the	
  proposal.	
  	
  The	
  committee	
  and	
  proposer	
  also	
  discussed	
  
criticism	
  from	
  the	
  American	
  Association	
  of	
  University	
  Professors	
  (AAUP)	
  of	
  
a	
  new	
  federal	
  mandate	
  related	
  to	
  sexual	
  harassment	
  policies	
  on	
  campuses	
  
throughout	
  the	
  nation.	
  	
  The	
  EDI	
  Committee	
  researched	
  sexual	
  harassment	
  
policies	
  at	
  peer	
  institutions	
  to	
  identify	
  what	
  evidentiary	
  standards	
  are	
  
used,	
  and	
  determined	
  that	
  the	
  University	
  of	
  Maryland	
  would	
  be	
  atypical	
  if	
  
it	
  used	
  “clear	
  and	
  convincing”	
  as	
  an	
  evidentiary	
  standard.	
  	
  The	
  committee	
  
consulted	
  with	
  the	
  University’s	
  Campus	
  Compliance	
  Officer,	
  who	
  is	
  often	
  
the	
  individual	
  to	
  whom	
  faculty,	
  staff,	
  and	
  students	
  report	
  an	
  alleged	
  
incident	
  of	
  sexual	
  harassment.	
  	
  Additionally,	
  the	
  EDI	
  Committee	
  stayed	
  



	
  

	
  

abreast	
  of	
  developments	
  within	
  the	
  Student	
  Conduct	
  Committee	
  (SCC),	
  as	
  
the	
  SCC	
  was	
  charged	
  with	
  reviewing	
  a	
  proposal	
  (Senate	
  Doc	
  11-­‐12-­‐10)	
  
related	
  to	
  sections	
  in	
  the	
  Code	
  of	
  Student	
  Conduct	
  that	
  pertain	
  to	
  
complaints	
  of	
  sexual	
  harassment.	
  	
  	
  

Alternatives:	
   The	
  Senate	
  could	
  vote	
  to	
  have	
  a	
  committee	
  re-­‐charged	
  with	
  further	
  
review.	
  

Risks:	
   There	
  are	
  no	
  associated	
  risks.	
  

Financial	
  Implications:	
   There	
  are	
  no	
  financial	
  implications.	
  

Further	
  Approvals	
  Required:	
  
(*Important	
  for	
  PCC	
  Items)	
  

SEC	
  Approval	
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BACKGROUND: 
 
In April 2011, the US Department of Education’s Office for Civil Rights (OCR) distributed a 
“Dear Colleague Letter” providing guidance to institution of education regarding sexual 
harassment and sexual violence disciplinary proceedings and appeals processes.  The 
guidance was geared toward violations involving students on college campuses nationwide.  
This letter outlined an institution’s responsibilities under Title IX for dealing with complaints of 
sexual harassment.  As a recipient of Federal financial assistance, the University of Maryland 
was instructed to comply with the directives issued in the letter.  In order to be in compliance, 
the burden of proof requirement and appeals process needed to be revised in the University’s 
Code of Student Conduct to include “preponderance of the evidence” (i.e., it is more likely than 
not that the sexual harassment or violence occurred) instead of “clear and convincing” (i.e., it is 
highly probable or reasonably certain that the sexual harassment or violence occurred) as the 
evidentiary standard in proceedings.  The OCR letter explained that the “preponderance of the 
evidence” evidentiary standard is the standard of proof established for violations of civil rights 
laws, and is thus “the appropriate standard for investigating allegations of sexual harassment or 
violence” (US Department of Education, Office for Civil Rights.  2011, April 4. Dear Colleague 
Letter, p. 11).  The letter stated that grievance procedures that use “clear and convincing” 
standards for cases of sexual harassment and sexual violence are not equitable under Title IX.  
Additionally, the OCR letter recommended that institutions provide an appeals process for 
findings or remedies, and that they do so for both parties involved. 
 
CURRENT PRACTICE: 
 
According to the University’s Policy and Procedures on Sexual Harassment, the University “is 
committed to maintaining a working and learning environment in which students, faculty, and 
staff can develop intellectually, professionally, personally, and socially. Such an environment 
must be free of intimidation, fear, coercion, and reprisal. Accordingly, the Campus prohibits 
sexual harassment.”  Sexual harassment by faculty, staff, and students is strictly prohibited.  
Additionally, sexual harassment may constitute violations of criminal and civil laws of the State 
of Maryland and the United States.  The University policy defines sexual harassment as follows: 
 

(1) unwelcome sexual advances; or  
(2) unwelcome requests for sexual favors; or  
(3) other behavior of a sexual or gender-based nature where: 

a. Submission to such conduct is made either explicitly or implicitly a term or 
condition of an individual’s employment or participation in a University-sponsored 
educational program or activity; or 
b. Submission to or rejection of such conduct by an individual is used as the 
basis for academic or employment decisions affecting that individual; or 



c. Such conduct has the purpose or effect of unreasonably interfering with an 
individual’s academic or work performance, or of creating an intimidating, hostile, 
or offensive educational or working environment. 

 
To determine whether an incident or particular act constitutes sexual harassment, the policy 
states that the standard used shall be the “perspective of a responsible person within the 
College Park Campus Community.”  Additionally, it states that the rules of common sense and 
reason shall prevail in assessing these acts.  Furthermore, the policy states, “Allegations of 
sexual harassment shall be judged with attention to the facts particular to the case and the 
context in which the allege incident(s) occurred.” 
 
No evidentiary standard for determining responsibility (such as “clear and convincing” or 
“preponderance of the evidence”) is prescribed in the policy at present time.  Until recently, the 
Code of Student Conduct stated that the “clear and convincing” evidentiary standard would be 
used in cases of alleged sexual harassment. 
 
COMMITTEE WORK: 
 
The EDI Committee was charged by the Senate Executive Committee (SEC) on September 28, 
2011, with reviewing the proposal and advising on whether the University’s sexual harassment 
policy should be revised to include information about the evidentiary standard and review 
process.  The committee was asked to consult with the proposer to discuss his specific 
concerns about the current process, review similar sexual harassment policies at peer 
institutions, consult with the Office of Legal Affairs, consult with the Student Conduct Committee 
on the impact that any changes to the existing policy may have on the Code of Student 
Conduct, and, if appropriate, recommend how evidentiary procedures could be implemented in 
the current policy. 
 
The proposal was submitted by an Emeritus Professor.  The proposal asserted that the Code on 
Equity, Diversity, & Inclusion (previously known as the Human Relations Code) suggests a 
burden of proof of the “clear and convincing evidence variety.”  On the contrary, Article III, 
Paragraph L on Enforcement Procedures during a Grievance Hearing in the Code on Equity, 
Diversity, & Inclusion states that “recommendations and conclusions by the Grievance 
Committee shall be based solely on the evidence presented during the hearing, and shall be 
based on a preponderance of the evidence having probative effect” (Policy VI-1.00(B), pg. 10).  
Therefore, the committee found this element of the proposal to be inaccurate. 
 
The EDI Committee met with the proposer on November 14, 2011.  The proposer explained the 
rationale behind his proposal.  He discussed two letters from the American Association of 
University Professors (AAUP), which expressed criticism of the OCR’s recommendation that 
Universities should use a “preponderance of the evidence” standard for proceedings in cases of 
sexual harassment.  In the correspondence presented, the AAUP asserted that using a 
“preponderance of the evidence” standard would make it “more likely that faculty members will 
be unfairly accused and found guilty, their careers ruined” (2011, August 18.  AAUP Renews 
Criticism of Education Dept.’s Sexual Harassment Guidance. The Chronicle of Higher 
Education.  Retrieved online from http://chronicle.com/).  The proposer explained that there had 
recently been a large amount of discussion regarding the “Dear Colleague Letter” in the 
comments section of the online version of The Chronicle of Higher Education.  The committee 
reviewed this debate on both sides of the issue. 
 



The EDI Committee concurred that there are often no witnesses in cases of sexual harassment; 
therefore, providing clear and convincing evidence may often prove to be difficult for 
complainants.  The committee believes that the OCR’s intention in recommending the use of a 
“preponderance of the evidence” standard for cases involving students was to develop a system 
that would encourage, rather than discourage, the reporting of alleged harassment. 
 
The EDI Committee researched sexual harassment policies at peer institutions to identify what 
evidentiary standards are used.  The EDI Committee found that most comparable universities 
use a “preponderance of the evidence” standard for violations, including UC Berkeley, the 
University of Illinois, UCLA, and the University of Michigan.  Therefore, the committee 
determined that the University of Maryland would be atypical if it used “clear and convincing” as 
an evidentiary standard.  According to the Office of Student Conduct, most institutions within the 
University System of Maryland (USM) use a “preponderance of the evidence” standard, as well. 
 
Throughout its review, the committee regularly consulted with the University’s Campus 
Compliance Officer, who is often the individual to whom faculty, staff, and students report an 
alleged incident of sexual harassment.  The Campus Compliance Officer or the Legal Office 
must first be notified before any action to investigate or resolve the matter can be initiated. 
 
Additionally, the EDI Committee stayed abreast of developments within the Senate’s Student 
Conduct Committee (SCC), as the SCC was charged with reviewing a proposal (Senate Doc 
11-12-10) related to sections in the Code of Student Conduct that pertain to complaints of 
sexual harassment.  At its meeting on November 8, 2011, the SCC voted unanimously in favor 
of recommending that the University make the changes to the Code of Student Conduct 
necessary to get to the University in compliance with the directives outlined in the OCR letter.  
The committee also asked to be charged with revisiting the Code and the recommendations at 
the beginning of the Fall 2012 semester.  The Senate approved these recommendations on 
December 8, 2011; the resulting vote was 56 in favor, 15 opposed, and 2 abstentions.  
Subsequently, the President approved the recommendations of the SCC on January 17, 2011, 
and the Code was officially edited. 
 
The EDI Committee determined that the proposed change to the University’s Sexual 
Harassment Policy would have a large effect on both the Code of Equity, Diversity, and 
Inclusion and the Code of Student Conduct, since inserting an evidentiary standard of “clear and 
convincing” would directly contradict the standard of “preponderance of the evidence” for cases 
of sexual harassment, which is now described in both documents. 
 
RECOMMENDATION: 
 
The EDI Committee recommends that no changes regarding evidentiary standards be made to 
the VI-1.20(A) University of Maryland Policy and Procedures on Sexual Harassment at this time. 
 
APPENDICES: 
 
Appendix 1 – Charge from the Senate Executive Committee, September 28, 2011 
Appendix 2 – Proposal from Dr. Tossell, September 6, 2011 
Appendix 3 – Dear Colleague Letter from the Office for Civil Rights, April 4, 2011 
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  and	
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  (EDI)	
  Committee	
  
From:	
   Eric	
  Kasischke	
  

Chair,	
  University	
  Senate	
  	
  
Subject:	
   Proposal	
  to	
  Retain	
  “Clear	
  and	
  Convincing	
  Evidence”	
  as	
  the	
  Evidentiary	
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  in	
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  Harassment	
  Cases	
  
Senate	
  Document	
  #:	
   11-­‐12-­‐09	
  
Deadline:	
  	
   March	
  30,	
  2012	
  

	
  
The Senate Executive Committee (SEC) requests that the Equity, Diversity, and Inclusion 
(EDI) Committee review the attached “Proposal to Retain ‘Clear and Convincing 
Evidence’ as the Evidentiary Standard in Sexual Harassment Cases” and make 
recommendations on whether the University of Maryland Policy and Procedures on 
Sexual Harassment (VI-1.20(A) should be revised. 

The University’s sexual harassment policy defines which acts constitute sexual 
harassment and outlines procedures for filing a complaint. However, the procedures by 
which these cases are evaluated might be more clearly defined. The SEC requests that 
the EDI Committee review the proposal and advise whether the current policy should be 
revised to include information about the evidentiary standard and review process. 

Specifically, we ask that you: 

1. Consult with the proposer to discuss his specific concerns about the current process. 

2. Review similar sexual harassment policies at our peer institutions. 

3. Consult with the University’s Office of Legal Affairs. 

4. Consult with the Senate’s Student Conduct Committee on the impact that any 
changes to the existing policy may have on the Code of Student Conduct. 

5. If appropriate, recommend how evidentiary procedures could be implemented in the 
current policy. 
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We ask that you submit your report and recommendations to the Senate Office no later 
than March 30, 2012.  If you have questions or need assistance, please contact Reka 
Montfort in the Senate Office, extension 5-5804.  



	
  

	
  

University Senate	
  
PROPOSAL	
  FORM	
  

Name:	
   John	
  A.	
  Tossell	
  
Date:	
   Sept.	
  6,	
  2011	
  
Title	
  of	
  Proposal:	
   Proposal	
  to	
  Retain	
  “Clear	
  and	
  convincing	
  evidence”	
  as	
  the	
  evidentiary	
  

standard	
  in	
  sexual	
  harassment	
  cases	
  
Phone	
  Number:	
   301	
  346	
  2750	
   	
  
Email	
  Address:	
   tossell@umd.edu	
  
Campus	
  Address:	
   Chemistry,	
  Bldg.	
  091,	
  1102A	
  
Unit/Department/College:	
  	
   Chemistry	
  and	
  Biochemistry,	
  CMNS	
  
Constituency	
  (faculty,	
  staff,	
  
undergraduate,	
  graduate):	
  

Faculty	
  (emeritus)	
  

	
   	
  
Description	
  of	
  
issue/concern/policy	
  in	
  question:	
  
	
  

In	
  April	
  2011	
  the	
  Office	
  of	
  Civil	
  Rights	
  (OCR)	
  of	
  the	
  Dept.	
  of	
  Education	
  
wrote	
  a	
  “Dear	
  Colleague”	
  letter	
  to	
  universities	
  charging	
  them	
  to	
  
change	
  the	
  evidentiary	
  standard	
  for	
  guilt	
  in	
  sexual	
  harassment	
  cases	
  
form	
  “clear	
  and	
  convincing	
  evidence”	
  to	
  the	
  much	
  weaker	
  
“preponderance	
  of	
  the	
  evidence”.	
  	
  The	
  AAUP	
  has	
  strongly	
  opposed	
  
this	
  change	
  in	
  two	
  letters	
  to	
  OCR,	
  stating	
  that	
  this	
  change	
  would	
  
violate	
  due	
  process	
  and	
  weaken	
  academic	
  freedom	
  for	
  faculty	
  and	
  
students.	
  	
  In	
  effect	
  it	
  would	
  substitute	
  the	
  weak	
  standard	
  used	
  in	
  civil	
  
cases	
  where	
  mostly	
  money	
  changes	
  hands	
  for	
  the	
  stronger	
  standards	
  
using	
  in	
  criminal	
  trials.	
  	
  Since	
  penalties	
  for	
  sexual	
  harassment	
  
convictions	
  can	
  include	
  loss	
  of	
  tenure	
  and	
  termination	
  of	
  
employment	
  the	
  higher	
  evidentiary	
  standard	
  should	
  be	
  used.	
  
	
  
	
  

Description	
  of	
  action/changes	
  
you	
  would	
  like	
  to	
  see	
  
implemented	
  and	
  why:	
  

	
  

So	
  far	
  as	
  I	
  can	
  tell,	
  the	
  evidentiary	
  standard	
  used	
  in	
  sexual	
  
harassment	
  cases	
  is	
  never	
  precisely	
  stated	
  in	
  University	
  documents.	
  It	
  
is	
  noted	
  in	
  the	
  University	
  of	
  Maryland	
  Policy	
  and	
  Procedures	
  on	
  
Sexual	
  Harassment	
  (VI-­‐1.20(A))	
  part	
  B.	
  Procedures	
  that	
  “The	
  Campus	
  
is	
  committed	
  to	
  protecting	
  the	
  rights	
  of	
  the	
  alleged	
  offender	
  as	
  well	
  
as	
  the	
  offended”.	
  	
  It	
  is	
  also	
  stated	
  in	
  the	
  Human	
  Relations	
  Code	
  
Article	
  III	
  Paragraph	
  L	
  that	
  “The	
  burden	
  of	
  proof	
  rests	
  with	
  the	
  
complainant”.	
  	
  This	
  seems	
  to	
  me	
  to	
  suggest	
  a	
  burden	
  of	
  proof	
  of	
  the	
  
“clear	
  and	
  convincing	
  evidence”	
  variety.	
  	
  I	
  would	
  like	
  to	
  see	
  it	
  stated	
  
explicitly	
  that	
  in	
  sexual	
  harassment	
  cases	
  the	
  “clear	
  and	
  convincing”	
  
evidence	
  standard	
  should	
  be	
  used.	
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Suggestions	
  for	
  how	
  your	
  
proposal	
  could	
  be	
  put	
  into	
  
practice:	
  

Such	
  changes	
  could	
  simply	
  be	
  announced	
  and	
  placed	
  in	
  the	
  Polcy	
  and	
  
Procedures	
  documents	
  available	
  online.	
  	
  No	
  new	
  personnel	
  would	
  
need	
  to	
  be	
  established.	
  
	
  
	
  
	
  
	
  

Additional	
  Information:	
   Reasonable	
  people	
  may	
  well	
  disagree	
  with	
  my	
  desire	
  to	
  retain	
  the	
  
old,	
  stronger	
  evidentiary	
  standard.	
  	
  The	
  probable	
  result	
  of	
  retaining	
  
the	
  stronger	
  standard	
  is	
  that	
  some	
  people	
  who	
  are	
  really	
  guilty	
  will	
  
be	
  found	
  not	
  guilty.	
  	
  The	
  probable	
  result	
  of	
  using	
  a	
  weaker	
  standard	
  
is	
  that	
  some	
  people	
  who	
  are	
  actually	
  innocent	
  will	
  be	
  found	
  guilty.	
  	
  
As	
  I	
  understand	
  American	
  justice,	
  people	
  are	
  presumed	
  innocent	
  
until	
  proven	
  guilty,	
  not	
  the	
  reverse.	
  	
  I	
  believe	
  that	
  the	
  University	
  
should	
  adhere	
  to	
  standard	
  American	
  justice	
  standards.	
  	
  	
  Surely	
  there	
  
is	
  a	
  better	
  way	
  to	
  deal	
  with	
  sexual	
  harassment	
  than	
  simply	
  making	
  it	
  
easier	
  to	
  convict	
  after	
  the	
  infraction	
  is	
  committed.	
  	
  
Attached	
  is	
  the	
  second	
  AAUP	
  letter	
  to	
  OCR.	
  
	
  
	
  

	
  
Please	
  send	
  your	
  completed	
  form	
  and	
  any	
  supporting	
  documents	
  to	
  senate-­‐admin@umd.edu	
  

or	
  University	
  of	
  Maryland	
  Senate	
  Office,	
  1100	
  Marie	
  Mount	
  Hall,	
  
College	
  Park,	
  MD	
  20742-­‐7541.	
  	
  Thank	
  you!	
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U.S.	
  Department	
  of	
  Education	
  
Office	
  for	
  Civil	
  Rights	
  

	
  
Dear	
  Colleague	
  Letter:	
  Sexual	
  Violence	
  	
  

	
   Background,	
  Summary,	
  and	
  Fast	
  Facts	
   	
   	
  
April	
  4,	
  2011	
  

	
  
Sexual	
  Violence	
  Statistics	
  and	
  Effects	
  
	
  

• Acts	
  of	
  sexual	
  violence	
  are	
  vastly	
  under-­‐reported.1	
  	
  Yet,	
  data	
  show	
  that	
  our	
  nation’s	
  young	
  students	
  
suffer	
  from	
  acts	
  of	
  sexual	
  violence	
  early	
  and	
  the	
  likelihood	
  that	
  they	
  will	
  be	
  assaulted	
  	
  by	
  the	
  time	
  they	
  
graduate	
  is	
  significant.	
  	
  	
  For	
  example:	
  	
  	
  	
  	
  

§ Recent	
  data	
  shows	
  nearly	
  4,000	
  reported	
  incidents	
  of	
  sexual	
  battery	
  and	
  over	
  800	
  reported	
  
rapes	
  and	
  attempted	
  rapes	
  occurring	
  in	
  our	
  nation’s	
  public	
  high	
  schools.2	
  	
  Indeed,	
  by	
  the	
  time	
  
girls	
  graduate	
  from	
  high	
  school,	
  more	
  than	
  one	
  in	
  ten	
  will	
  have	
  been	
  physically	
  forced	
  to	
  have	
  
sexual	
  intercourse	
  in	
  or	
  out	
  of	
  school.3	
  	
  	
  

§ When	
  young	
  women	
  get	
  to	
  college,	
  nearly	
  20%	
  of	
  them	
  will	
  be	
  victims	
  of	
  attempted	
  or	
  actual	
  
sexual	
  assault,	
  as	
  will	
  about	
  6%	
  of	
  undergraduate	
  men.4	
  

• Victims	
  of	
  sexual	
  assault	
  are	
  more	
  likely	
  to	
  suffer	
  academically	
  and	
  from	
  depression,	
  post-­‐traumatic	
  
stress	
  disorder,	
  to	
  abuse	
  alcohol	
  and	
  drugs,	
  and	
  to	
  contemplate	
  suicide.5	
  

Why	
  is	
  ED	
  Issuing	
  the	
  Dear	
  Colleague	
  letter	
  (DCL)?	
  
	
  

Title	
  IX	
  of	
  the	
  Education	
  Amendments	
  of	
  1972	
  (“Title	
  IX”),	
  20	
  U.S.C.	
  Sec.1681,	
  et	
  seq.,	
  prohibits	
  discrimination	
  
on	
  the	
  basis	
  of	
  sex	
  in	
  any	
  federally	
  funded	
  education	
  program	
  or	
  activity.	
  	
  ED	
  is	
  issuing	
  the	
  DCL	
  to	
  explain	
  that	
  
the	
  requirements	
  of	
  Title	
  IX	
  cover	
  sexual	
  violence	
  and	
  to	
  remind	
  schools6	
  of	
  their	
  responsibilities	
  to	
  take	
  
immediate	
  and	
  effective	
  steps	
  to	
  respond	
  to	
  sexual	
  violence	
  in	
  accordance	
  with	
  the	
  requirements	
  of	
  Title	
  IX.	
  	
  
In	
  the	
  context	
  of	
  the	
  letter,	
  sexual	
  violence	
  means	
  physical	
  sexual	
  acts	
  perpetrated	
  against	
  a	
  person’s	
  will	
  or	
  
where	
  a	
  person	
  is	
  incapable	
  of	
  giving	
  consent.	
  	
  A	
  number	
  of	
  acts	
  fall	
  into	
  the	
  category	
  of	
  sexual	
  violence,	
  
including	
  rape,	
  sexual	
  assault,	
  sexual	
  battery,	
  and	
  sexual	
  coercion.	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
1	
  For	
  example,	
  see	
  HEATHER	
  M.	
  KARJANE	
  ET	
  AL.	
  	
  SEXUAL	
  	
  ASSAULT	
  ON	
  CAMPUS:	
  WHAT	
  COLLEGES	
  AND	
  UNIVERSITIES	
  ARE	
  	
  DOING	
  	
  ABOUT	
  	
  IT	
  	
  3	
  	
  (Nat’l.	
  
Institute	
  of	
  Justice,	
  Dec.	
  2005).	
  	
  	
  
2	
  SIMONE	
  ROBERS	
  ET	
  AL.	
  INDICATORS	
  OF	
  SCHOOL	
  CRIME	
  AND	
  SAFETY	
  104	
  (U.S.	
  Dep’t	
  of	
  Education	
  &	
  U.S.	
  Dep’t	
  of	
  Justice,	
  Nov.	
  2010),	
  available	
  
at	
  http://nces.ed.gov/pubs2011/2011002.pdf.	
  
3	
  EATON,	
  D.	
  K.,	
  KANN,	
  L.,	
  KINCHEN,	
  S.,	
  SHANKLIN,	
  S.,	
  ROSS,	
  J.,	
  HAWKINS,	
  J.,	
  ET	
  AL.,	
  YOUTH	
  RISK	
  BEHAVIOR	
  SURVEILLANCE-­‐UNITED	
  STATES	
  2009,	
  
Morbidity	
  and	
  Mortality	
  Weekly	
  Report,	
  1-­‐148.	
  
4	
  CHRISTOPHER	
  P.	
  KREBS	
  ET	
  AL.,	
  THE	
  CAMPUS	
  SEXUAL	
  ASSAULT	
  STUDY	
  FINAL	
  REPORT	
  xiii,	
  5-­‐5.	
  (Nat’l.	
  Criminal	
  Justice	
  Reference	
  Service,	
  Oct.	
  
2007),	
  available	
  at	
  http://www.ncjrs.gov/pdffiles1/nij/grants/221153.pdf.	
  
5	
  For	
  example,	
  see	
  WORLD	
  HEALTH	
  ORGANIZATION,	
  WORLD	
  REPORT	
  ON	
  VIOLENCE	
  AND	
  HEALTH	
  162-­‐164	
  (Etienne	
  G.	
  Krug,	
  et	
  al.	
  eds.,	
  2002),	
  
available	
  at	
  	
  http://whqlibdoc.who.int/publications/2002/9241545615_eng.pdf;	
  CENTERS	
  FOR	
  DISEASE	
  CONTROL,	
  UNDERSTANDING	
  SEXUAL	
  
VIOLENCE:	
  FACT	
  SHEET	
  1	
  (2011),	
  available	
  at	
  http://www.cdc.gov/violenceprevention/pdf/SV_factsheet_2011-­‐a.pdf.	
  
6	
  “Schools”	
  includes	
  all	
  recipients	
  of	
  federal	
  funding	
  and	
  includes	
  school	
  districts,	
  colleges,	
  and	
  universities.	
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What	
  does	
  the	
  DCL	
  do?	
  
	
   	
  

• Provides	
  guidance	
  on	
  the	
  unique	
  concerns	
  that	
  arise	
  in	
  sexual	
  violence	
  cases,	
  such	
  as	
  the	
  role	
  of	
  
criminal	
  investigations	
  and	
  a	
  school’s	
  independent	
  responsibility	
  to	
  investigate	
  and	
  address	
  sexual	
  
violence.	
  

• Provides	
  guidance	
  and	
  examples	
  about	
  key	
  Title	
  IX	
  requirements	
  and	
  how	
  they	
  relate	
  to	
  sexual	
  
violence,	
  such	
  as	
  the	
  requirements	
  to	
  publish	
  a	
  policy	
  against	
  sex	
  discrimination,	
  designate	
  a	
  Title	
  IX	
  
coordinator,	
  and	
  adopt	
  and	
  publish	
  grievance	
  procedures.	
  	
  

• Discusses	
  proactive	
  efforts	
  schools	
  can	
  take	
  to	
  prevent	
  sexual	
  violence.	
  
• Discusses	
  the	
  interplay	
  between	
  Title	
  IX,	
  FERPA,	
  and	
  the	
  Clery	
  Act7	
  as	
  it	
  relates	
  to	
  a	
  complainant’s	
  right	
  

to	
  know	
  the	
  outcome	
  of	
  his	
  or	
  her	
  complaint,	
  including	
  relevant	
  sanctions	
  facing	
  the	
  perpetrator.	
  	
  	
  
• Provides	
  examples	
  of	
  remedies	
  and	
  enforcement	
  strategies	
  that	
  schools	
  and	
  the	
  Office	
  for	
  Civil	
  Rights	
  

(OCR)	
  may	
  use	
  to	
  respond	
  to	
  sexual	
  violence.	
  

What	
  are	
  a	
  school’s	
  obligations	
  under	
  Title	
  IX	
  regarding	
  sexual	
  violence?	
  
	
  

• Once	
  a	
  school	
  knows	
  or	
  reasonably	
  should	
  know	
  of	
  possible	
  sexual	
  violence,	
  it	
  must	
  take	
  immediate	
  
and	
  appropriate	
  action	
  to	
  investigate	
  or	
  otherwise	
  determine	
  what	
  occurred.	
  	
  	
  

• If	
  sexual	
  violence	
  has	
  occurred,	
  a	
  school	
  must	
  take	
  prompt	
  and	
  effective	
  steps	
  to	
  end	
  the	
  sexual	
  
violence,	
  prevent	
  its	
  recurrence,	
  and	
  address	
  its	
  effects,	
  whether	
  or	
  not	
  the	
  sexual	
  violence	
  is	
  the	
  
subject	
  of	
  a	
  criminal	
  investigation.	
  	
  	
  

• A	
  school	
  must	
  take	
  steps	
  to	
  protect	
  the	
  complainant	
  as	
  necessary,	
  including	
  interim	
  steps	
  taken	
  prior	
  
to	
  the	
  final	
  outcome	
  of	
  the	
  investigation.	
  

• A	
  school	
  must	
  provide	
  a	
  grievance	
  procedure	
  for	
  students	
  to	
  file	
  complaints	
  of	
  sex	
  discrimination,	
  
including	
  complaints	
  of	
  sexual	
  violence.	
  	
  These	
  procedures	
  must	
  include	
  an	
  	
  equal	
  opportunity	
  for	
  both	
  
parties	
  to	
  present	
  witnesses	
  and	
  other	
  evidence	
  and	
  the	
  same	
  appeal	
  rights.	
  	
  

• A	
  school’s	
  grievance	
  procedures	
  must	
  use	
  the	
  preponderance	
  of	
  the	
  evidence	
  standard	
  to	
  resolve	
  
complaints	
  of	
  sex	
  discrimination.	
  	
  

• A	
  school	
  must	
  notify	
  both	
  parties	
  of	
  the	
  outcome	
  of	
  the	
  complaint.	
  	
  	
  

How	
  can	
  I	
  get	
  help	
  from	
  OCR?	
  
	
  
OCR	
  offers	
  technical	
  assistance	
  to	
  help	
  schools	
  achieve	
  voluntary	
  compliance	
  with	
  the	
  civil	
  rights	
  laws	
  it	
  
enforces	
  and	
  works	
  with	
  schools	
  to	
  develop	
  approaches	
  to	
  preventing	
  and	
  addressing	
  discrimination.	
  	
  A	
  school	
  
should	
  contact	
  the	
  OCR	
  enforcement	
  office	
  serving	
  its	
  jurisdiction	
  for	
  technical	
  assistance.	
  	
  For	
  contact	
  
information,	
  please	
  visit	
  ED’s	
  website	
  at	
  http://wdcrobcolp01.ed.gov/CFAPPS/OCR/contactus.cfm.	
  
	
  
A	
  complaint	
  of	
  discrimination	
  can	
  be	
  filed	
  by	
  anyone	
  who	
  believes	
  that	
  a	
  school	
  that	
  receives	
  Federal	
  financial	
  
assistance	
  has	
  discriminated	
  against	
  someone	
  on	
  the	
  basis	
  of	
  race,	
  color,	
  national	
  origin,	
  sex,	
  disability,	
  or	
  age.	
  	
  
The	
  person	
  or	
  organization	
  filing	
  the	
  complaint	
  need	
  not	
  be	
  a	
  victim	
  of	
  the	
  alleged	
  discrimination,	
  but	
  may	
  
complain	
  on	
  behalf	
  of	
  another	
  person	
  or	
  group.	
  	
  For	
  information	
  on	
  how	
  to	
  file	
  a	
  complaint	
  with	
  OCR,	
  visit	
  
http://www2.ed.gov/about/offices/list/	
  ocr/complaintintro.html	
  or	
  contact	
  OCR’s	
  Customer	
  Service	
  Team	
  at	
  
1-­‐800-­‐421-­‐3481.	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
7	
  The	
  Family	
  Educational	
  Rights	
  and	
  Privacy	
  Act	
  is	
  at	
  20	
  U.S.C.	
  Sec.	
  1232g,	
  and	
  the	
  Jeanne	
  Clery	
  Disclosure	
  of	
  Campus	
  Security	
  and	
  
Campus	
  Crime	
  Statistics	
  Act	
  is	
  at	
  20	
  U.S.C.	
  Sec	
  1092(f).	
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